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INTRODUCTION 

1. The Appellant appeals from a judgment rendered June 29, 2020 by the Quebec 

Superior Court (the Honourable Gary D.D. Morrison), which authorizes the 

Appellant to institute a class action against the Respondent, but only in part (the 

“First Instance Judgment”).  A copy of the First Instance Judgment is included 

herewith as Schedule 1. 

2. The date of the notice of judgment of the First Instance Judgment is July 3, 2020. 

3. The duration of the hearing was two (2) days. 

4. This file is not confidential. 
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5. As hereinafter set forth, the First Instance Judgment correctly accepts that all of 

the conditions set forth in Article 575 C.C.P. for authorization of a class action are 

met, however the decision only authorizes the proposed class action to claim 

punitive damages, and denies authorization to claim damages. 

FACTS AND GROUNDS OF APPEAL 

6. The class action proposed by the Appellant relates to the failure of the Respondent 

(“AGQ”) to implement a bail hearing system in Nunavik which respects 

constitutional rights guaranteed to all detainees. 

7. Section 516 of the Criminal Code (“Cr.C.”) stipulates that any individual arrested 

and detained has the absolute right to have a bail hearing no later than three (3) 

clear days following an appearance before a Justice of the Peace, unless that 

person specifically consents to a longer delay (the “3-Day Rule”). 

8. The 3-Day Rule safeguards the respect of constitutional rights guaranteed by both 

the Canadian Charter of Rights and Freedoms (“Canadian Charter”) and Quebec’s 

Charter of Human Rights and Freedoms (“Quebec Charter”), including every 

individual’s fundamental right to the presumption of innocence.  Section 516 Cr.C. 

is a pillar of the preventive detention system in Canada, entailing that no person 

may be detained and deprived of liberty without just cause. 

9. Although it is imperative for the AGQ to implement a system ensuring the respect 

of the 3-Day Rule, the system implemented in Nunavik (the “Nunavik System”) 

blatantly fails to do so.  On the contrary, the Nunavik System renders it inevitable 

that individuals arrested will be detained for far longer than three clear days before 

their bail hearing.  
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10. Judges1, politicians2, police officers3, Crown prosecutors4, the Quebec Bar5, the 

Protecteur du Citoyen6 and the Viens Commission7 have decried the Nunavik 

System for years as it not only violates constitutional rights embodied in Section 

516 Cr.C., but it also predominantly affects Inuit individuals, whose historical 

disadvantages within the justice system are well-known. 

11. The Appellant proposes a class action seeking the following remedies: 

a. Charter Damages Claim - Damages arising from the Nunavik System’s 

failure to respect the 3-Day Rule, resulting in the violation of each Class 

member’s constitutional rights.  The Appellant proposes to establish the 

quantum of the Charter Damages Claim based on $10,000 per day of 

detention beyond the three clear days allowed by Section 516 Cr.C. 

b. Punitive Damages Claim – Punitive damages for the systematic and 

intentional failure of the AGQ to respect the Class members’ Charter rights, 

to be calculated based on $50,000 per Class member. 

12. While the First Instance Judgment correctly concludes that the Appellant has an 

arguable case to claim punitive damages from the AGQ for the intentional violation 

of Class members’ Charter rights, the First Instance Judgment erroneously denies 

authorization of the Charter Damages Claim, preventing Class members from 

recovering damages for the violation of their Charter rights. 

13. The First Instance Judgment denies authorization of the Charter Damages Claim 

on the sole basis that a claim for moral damages constitutes an impermissible 

collateral attack of remand orders issued by Justices of the Peace, which risks 

 
1 Exhibit P-15, p. 171, p. 194 ff. 
2 Exhibit P-12, p. 1 ff. 
3 Exhibit P-17, p. 83 ff. 
4 Exhibit P-20, p. 98 ff. 
5 Exhibit P-8, p. 27.  
6 Exhibit P-2, p. 49-58.  
7 Exhibits P-15, p. 233ff.; Exhibit P-20, p. 101ff. 
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bringing the administration of justice into disrepute.  The First Instance Judgment 

concludes that this claim fails to meet the criterion set forth in Article 575 (2) C.C.P.  

14. Thus, the only issue in the present appeal is whether the criterion set forth in Article 

575 (2) C.C.P. is met with respect to a claim for damages for the violation of rights 

guaranteed to Class members by the Canadian Charter and the Quebec Charter, 

or whether such a claim is absolutely barred by the doctrine against collateral 

attacks. 

FACTS DEEMED TO BE TRUE 

15. It is settled law that Article 575 (2) C.C.P. must be determined based on the facts 

alleged and deemed to be true in respect of the proposed class representative, the 

Appellant Michael Carrier (“Carrier”). The facts pertaining to Carrier are alleged in 

the Application for Authorization to Institute a Class Action8 (“Application”).  

16. Carrier was arrested in the community of Kangirsuk (Nunavik) on July 5, 2018. He 

appeared before a Justice of the Peace (via telephone) on the day of his arrest.  

During Carrier’s initial appearance, the State advised that it opposed his release 

pending trial, thus triggering the 3-Day Rule set forth in Section 516 Cr.C. 

17. The only authority possessed by the Justice of the Peace was to issue a remand 

order for a bail hearing to take place in Amos, where bail hearings for individuals 

arrested in Nunavik take place.  The Justice of the Peace issued a pro forma 

remand order for July 10, 2018, which was five (5) days after Carrier’s 

appearance.  

18. Carrier was then shackled in order to embark on a grueling journey by plane and 

bus from Kangirsuk to Kuujjuaq, then from Kuujjuaq to Montreal, then from 

Montreal to St-Jérôme, and then from St-Jérôme to Amos.  During his journey, 

Carrier was forced to undergo four (4) strip-searches and had limited ability to 

communicate with an attorney. 

 
8 Demande d’autorisation re-modifiée pour exercer une action collective et pour être 
désigné représentant, pars. 40 et seq. 
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19. On July 10, 2018, a different Justice of the Peace issued a remand order 

scheduling Carrier’s bail hearing on July 13, 2018, which was the first date 

available.  Thus, Carrier’s bail hearing was scheduled to take place eight (8) days 

after his appearance, and five days beyond the maximum of three clear days set 

forth in Section 516 Cr.C.   

20. On July 13, 2018, the State withdrew its opposition to Carrier’s detention pending 

trial.  Carrier then made the long and grueling journey back from Amos and arrived 

in his community on July 15, 2018, ten (10) days following his arrest and initial 

appearance. 

21. The contravention of the 3-Day Rule was not an isolated event in Carrier’s case; 

the Nunavik System entails that the Charter rights of all Class members are 

similarly violated. 

FIRST INSTANCE JUDGMENT 

22. The First Instance Judgment erroneously denies authorization to proceed with the 

Charter Damages Claim on the basis that such a claim before Quebec Superior 

Court constitutes a “collateral attack” of remand orders issued within criminal 

proceedings. 

23. As only the Quebec Superior Court has the jurisdiction to award damages and to 

hear class actions, the reasoning of the First Instance Judgment necessarily 

entails that in order for any Class member to recover damages for the violation of 

his/her Charter rights, it is necessary for each individual to first institute 

proceedings seeking to “directly” appeal or annul the remand order(s) issued by 

the Justice(s) of the Peace.  The First Instance Judgment reasons that, otherwise, 

there will be “re-litigation” of issues previously litigated before Justices of the 

Peace. 

 

 

 



6 
 

ERRORS OF LAW AND MANIFEST AND DETERMINANT ERRORS OF FACT 

THE DOCTRINE AGAINST COLLATERAL ATTACKS DOES NOT APPLY 

24. With great respect, the Authorization Judge erred in law by denying authorization 

of the Charter Damages Claim on the grounds that same would constitute an 

impermissible collateral attack of a remand order, for the following reasons: 

a. The doctrine against collateral attacks is intended to prevent a party from 

circumventing the effects of a decision that has been rendered, and to guard 

against the re-litigation of facts that were previously litigated and 

adjudicated in another forum9. 

The proposed class action does not, and cannot possibly, circumvent or 

undo the effect of remand orders; such remand orders resulted in detentions 

for longer than the maximum period of three clear days set forth in Section 

516 Cr.C., such that the remand orders can only be challenged once the 

“damage is done”, i.e., after the individual has already been detained 

beyond three clear days.   

Furthermore, no facts are litigated before the Justice of the Peace.  The 

Justice of the Peace only has the ability to schedule a bail hearing and, as 

a result of the Nunavik System, the first available date for such a bail hearing 

is systematically after three (3) clear days have already elapsed from the 

time of the appearance. The Charter Damages Claim therefore does not, 

and cannot possibly, lead to an impermissible re-litigation of facts. 

b. The First Instance Judgment’s acknowledgement that there is an arguable 

case that the AGQ intentionally violated the Charter rights of the Class 

members (par. 91 of the First Instance Judgment) which justifies the 

Punitive Damages Claim cannot be reconciled with denying authorization 

to Class members to recover damages for the violation of their rights. 

 
9 Canada (Attorney General) v. TeleZone Inc., 2010 SCC 62, pars. 35 et seq.;  R. v. 
Bird, 2019 SCC 7, pars. 21 et seq.; and Toronto v. C.U.P.E., Local 79, 2003 SCC 63, 
pars. 33-34. 
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c. The Authorization Judge also erroneously characterizes the Charter 

Damages Claim as seeking only moral damages, even though the 

Application seeks damages for violations of the Charter. It is settled law that 

damages arising from Section 24 (1) of the Canadian Charter are not moral 

damages, but are of a hybrid nature, having both compensatory and 

punitive aspects.  Charter damages are subject to their own analytical 

framework, as set out by the Supreme Court of Canada in Vancouver (City) 

v. Ward10.  

25. This error of law is overriding. Indeed, the First Instance Judgment concludes that 

the Charter Damages Claim constitutes an arguable case for purposes of Article 

575 (2) C.C.P. (First Instance Judgment, par. 58), however authorization is denied 

based only on the doctrine against collateral attacks. Thus, if this Honourable Court 

agrees that the doctrine against collateral attacks does not apply (or that it ought 

to be set aside), authorization of the Charter Damages Claim necessarily follows. 

THE DOCTRINE AGAINST COLLATERAL ATTACKS IS NOT ABSOLUTE 

26. Subsidiarily, even if this Court were of the view that the Charter Damages Claim 

somehow constitutes a collateral attack (which is denied), the Charter Damages 

Claim must still be authorized. 

27. It is settled law that the doctrine against collateral attacks is not absolute, and must 

be set aside when “fairness dictates that relitigation should be allowed”, when the 

original process was tainted by “fraud or dishonesty” and/or if the detainee has an 

“inadequate incentive” to challenge the remand order(s) within his/her criminal 

proceeding11. 

28. Fairness dictates granting the Charter Damages Claim in Quebec Superior Court 

for the following reasons: 

 
10 2010 SCC 27, pars. 20 et seq. 
11 Toronto v. C.U.P.E., Local 79, 2003 SCC 63, pars. 52-53. 
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a. The Class members seek remedies for serious and intentional violations of 

Charter rights, and Courts must give broad access to such remedies12. 

b. The Supreme Court of Canada has repeatedly remarked that the Canadian 

criminal justice system has tragically failed this country’s indigenous 

peoples, and the Authorization Judge accepts that the Appellant has 

presented an arguable case that this has occurred once again (First 

Instance Judgment, par. 152). 

c. The First Instance Judgment accepts (First Instance Judgment, par. 151) 

the reasoning of Justice Mandeville in Cayen c. Procureur general du 

Québec13: 

 « Il est aussi du devoir d’agir des tribunaux d’intervenir s’ils 
constatent que l’État a adopté un système qui compromet ou met 
en péril les droits des justiciables et est susceptible de 
déconsidérer l’administration de la justice.(…) 

 Il serait injuste en l’espèce d’exiger de chaque personne arrêtée 
et qui a comparu devant un juge de paix magistrat en vertu du 
système de comparution téléphonique qui ne respecterait pas les 
droits fondamentaux, de porter le fardeau d’entreprendre les 
procédures pour faire reconnaître ses droits et à l’encontre d’une 
saine administration de la justice de trancher au cas par cas les 
effets d’un système qui mènerait à des violations 
systématiques. » 

d. It is certainly arguable that the original process giving rise to the remand 

orders is tainted; section 516 Cr.C. simply prohibits issuing a remand order 

for more than three clear days without the detainee’s consent, yet the 

Nunavik System fails to enable the Justice of the Peace to respect this 

delay. 

e. Numerous participants in the criminal justice system have decried for many 

years that the remand orders issued for arrested individuals in Nunavik are 

 
12 See Henry v. British Columbia (Attorney General), 2015 SCC 24, par. 64; Conseil 
scolaire francophone de la Colombie‑Britannique v. British Columbia, 2020 SCC 13, 
par. 171. 
13 2019 QCCS 4089, pars. 53-55. 



9 
 

made in violation of the Class members’ rights14 (First Instance Judgment, 

pars. 90-91). 

f. The remand orders do not rule on or in any way discuss the systemic 

failures of the AGQ, which are at the heart of the present case. 

g. The “hearing” giving rise to the remand orders bears none of the hallmarks 

of due process and procedural fairness: the accused is unaware and is not 

informed of his or her rights, does not benefit from the assistance of legal 

counsel, is given no opportunity to prepare, does not benefit from the 

services of an interpreter despite a commonly poor command of 

English/French, and no actual debate leading to a “finding” takes place as 

the remand is issued “automatically”. 

h. The remand order is not a definitive judgment on the merits of an issue 

which the doctrine against collateral attacks seeks to protect, but rather an 

administrative process accessory to setting a date. 

i. There is no effective and useful way for a detainee to “directly” attack a 

remand order, as by the time any type of review might in theory be filed, let 

alone heard, the adjournment period would have elapsed, and the review 

would be moot. There is thus an “inadequate incentive” for detainees to 

seek to appeal or annul remand orders. 

j. Moreover, a bail hearing often takes place after the issuance of multiple 

remand orders – in Petitioner’s case, there were two remand orders. It is 

manifestly unjust to require individuals to institute multiple (moot) reviews 

to quash each remand order in order for them to have the ability to claim 

civil damages in Quebec Superior Court arising from their detention for 

longer than the delay permitted by Section 516 Cr.C. 

 
14 See paragraph 10 herein. 
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29. Under the circumstances, it was erroneous for the Authorization Judge to conclude 

that “re-litigation” must be denied, especially at the authorization stage, when the 

Court is to refrain from deciding mixed questions of law and fact. 

30. Paragraphs 74, 75 and 78 of the First Instance Judgment imply that a collateral 

attack necessarily constitutes an inadmissible affront to the integrity of the judicial 

process.  This is an error of law, as the Supreme Court of Canada has affirmed 

that re-litigation may enhance, rather than impeach, the integrity of the judicial 

process15. 

31. Considering that the Nunavik System routinely violates the 3-Day Rule, and 

systematically deprives predominantly Inuit Class members of their constitutional 

rights, barring re-litigation in the present case brings the administration of justice 

into disrepute. 

32. The foregoing error is overriding. By deciding that a Charter Damages Claim would 

bring the administration of justice into disrepute by attacking remand orders 

rendered by Justices of the Peace, the First Instance Judgment essentially renders 

the doctrine against collateral attacks absolute, when the Supreme Court of 

Canada has affirmed the contrary.  

33. If this Honourable Court agrees that the Charter Damages Claim should be 

authorized to proceed, the common questions and conclusions corresponding to 

this aspect of the claim must also be reinstated. 

CONCLUSIONS 

34. The Appellant accordingly asks that this Honourable Court: 

a. ALLOW the appeal; 

b. MODIFY the First Instance Judgment, such that the questions of law and 

fact identified, and the conclusions sought in respect of said questions are 

modified as follows: 

 
15 Toronto v. C.U.P.E., Local 79, 2003 SCC 63, par. 52. 
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IDENTIFIES as follows the main issues of fact and law to be dealt 

with collectively:  

a) Has Defendant infringed or denied class members’ rights or 

freedoms guaranteed by sections 7, 9, 11, 12 and 15 of the 

Canadian Charter of Rights and Freedoms by not enabling the 

holding of interim release hearings in accordance with 

sections 515 and 516(1), Criminal Code?  

b) If so, are class members entitled to damages as a just and 

appropriate remedy in accordance with section 24 (1) of the 

Canadian Charter of Human Rights and Freedoms?  

c) Has Defendant infringed or denied class members’ rights or 

freedoms guaranteed by Articles 1, 10, 24, 25, 31 and 33 of 

the Charter of Human Rights and Freedoms by not enabling 

the holding of interim release hearings in accordance with 

sections 515 and 516(1), Criminal Code? 

d) If so, are class members entitled to damages as a just and 

appropriate remedy in accordance with Article 49(1) of the 

Charter of Human Rights and Freedoms?  

e) Has Defendant unlawfully and intentionally interfered with any 

of the class members’ rights or freedoms protected by Articles 

1, 10, 24, 25, 31 and 33 of the Charter of Human Rights and 

Freedoms by not enabling the holding of interim release 

hearings in accordance with sections 515 and 516(1), 

Criminal Code?  

f) If so, are class members entitled to punitive damages in 

accordance with Article 49(2) of the Charter of Human Rights 

and Freedoms? 

IDENTIFIES as follows the principal conclusions sought in relation to 

the aforementioned issues: 

  GRANT Plaintiff’s action on behalf of all class members; 
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 ORDER Defendant to pay each class member an amount of 

$10,000 per day spent in illegal detention (i.e. per day after 

three clear days have elapsed from the time of the initial 

appearance) for the violation of their fundamental rights, the 

whole with interest at the legal rate and the additional 

indemnity provided by law since the filing of the Demande 

pour autorisation d’exercer une action collective;  

 ORDER Defendant to pay to each class member an amount 

of $50,000 in punitive damages; 

 ORDER the collective recovery of all the […] damages to be 

paid to all class members; 

RECONVENE the parties within 30 days of the final judgment 

with a view to establishing the method of distribution; 

 THE WHOLE with costs, including the costs of all experts, 

notices, and administrator’s expenses, if any.  

c. MODIFY the First Instance Judgment, such that it: 

AUTHORIZES the institution of the class action in damages and 

punitive damages against the Procureur générale du Québec; 

THE WHOLE, with legal costs both in first instance and on appeal. 

This notice of appeal has been served on the Attorney General of Quebec, notified on 

Mes Émilie Fay-Carlos, Gabriel Lavigne and Charles-Etienne Bélanger of Bernard Roy, 

Attorneys of the Respondent in first instance, and to the Office of the Superior Court of 

Quebec, District of Montreal. 
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Montreal, August 6, 2020. 

 

  ______________________________________ 
  COUPAL CHAUVELOT 
  Attorneys for Appellant 
 

Me Victor Chauvelot 
Me Louis Nicholas Coupal-Shmidt 
1065 Pratt Avenue 
Montreal, Quebec  H2V 2V5 
Tel. : 514 903-3390 
Fax : 514 843-8529 
victor@coupalchauvelot.com 
lnc@coupalchauvelot.com 
 
 
 

______________________________________ 
  KUGLER KANDESTIN LLP 
  Counsel for Appellant 
 

Me Robert Kugler 
Me Alexandre Brosseau-Wery 
Me William Colish 
1 Place Ville Marie, Suite 1170 
Montreal, Quebec  H3B 2A7 
Tel. : 514 878-2861 
Fax : 514 875-8424 
rkugler@kklex.com 
awery@kklex.com 
wcolish@kklex.com 
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Within 10 days after notification, 
the respondent, the intervenors 
and the impleaded parties must 
file a representation statement 
giving the name and contact 
information of the lawyer 
representing them or, if they are 
not represented, a statement 
indicating as much. If an 
application for leave to appeal is 
attached to the notice of appeal, 
the intervenors and the 
impleaded parties are only 
required to file such a statement 
within 10 days after the judgment 
granting leave or after the date 
the judge takes note of the filing of 
the notice of appeal. (Article 358, 
para. 2 C.C.P.). 
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The parties shall notify their 
proceedings (including briefs 
and memoranda) to the 
appellant and to the other parties 
who have filed a representation 
statement by counsel (or a non-
representation statement). 
(Article 25, para. 1 of the Civil 
Practice Regulation) 

 

If a party fails to file a 
representation statement by 
counsel (or non-representation 
statement), it shall be precluded 
from filing any other pleading in 
the file. The appeal shall be 
conducted in the absence of 
such party. The Clerk is not 
obliged to notify any notice to 
such party. If the statement is 
filed after the expiry of the time 
limit, the Clerk may accept the 
filing subject to conditions that 
the Clerk may determine. 

(Article 30 of the Civil Practice 

Regulation) 




